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Summary 

In recent decades, the process for appointing judges to the U.S. circuit courts of appeals and the 
U.S. district courts has been of continuing Senate interest. The responsibility for making these 
appointments is shared by the President and the Senate. Pursuant to the Constitution’s 
Appointments Clause, the President nominates persons to fill federal judgeships, with the 
appointment of each nominee also requiring Senate confirmation. Although not mentioned in the 
Constitution, an important role is also played midway in the appointment process by the Senate 
Judiciary Committee. 

Presidential Selection of Nominees 

The need for a President to make a circuit or district court nomination typically arises when a 
judgeship becomes or soon will become vacant. With almost no formal restrictions on whom the 
President may consider, an informal requirement is that judicial candidates are expected to meet a 
high standard of professional qualification. By custom, candidates who the President considers 
for district judgeships are typically identified by home state Senators if the latter are of the 
President’s party, with such Senators, however, generally exerting less influence over the 
selection of circuit nominees. Another customary expectation is that the Administration, before 
the President selects a nominee, will consult both home state Senators, regardless of their party, to 
determine the acceptability to them of the candidate under consideration. 

In recent Administrations, the pre -nomination evaluation of judicial candidates has been 
performed jointly by staff in the White House Counsel’s Office and the Department of Justice. 
Candidate finalists also undergo a confidential background investigation by the FBI and an 
independent evaluation by a committee of the American Bar Association. The selection process is 
completed when the President, approving of a candidate, signs a nomination message, which is 
then sent to the Senate. 

Consideration by Senate Judiciary Committee 

Once received by the Senate, the judicial nomination is referred to the Judiciary Committee, 
where professional staff initiate their own investigation into the nominee’s background and 
qualifications. Also, during this pre-hearing phase, the committee, through its “blue slip” 
procedure, seeks the assessment of home state Senators regarding whether they approve having 
the committee consider and take action on the nominee. 

Next in the process is the confirmation hearing, where judicial nominees engage in a question and 
answer session with members of the Judiciary Committee. Questions from Senators may focus, 
among other things, on a nominee’s qualifications, understanding of how to interpret the law, 
previous experiences, and the role of judges. 

The committee, when it ultimately votes on a nomination, has three reporting options — to report 
favorably, unfavorably, or without recommendation. Only on rare occasions has the committee 
voted to reject a judicial nomination or to report it other than favorably. 

Senate Floor Consideration 

Customarily, most circuit or district court nominations have reached confirmation under the terms 
of unanimous consent agreements. On this procedural track, the Senate by unanimous consent not 
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only takes up nominations for floor consideration, but also arranges for them to either receive up- 
or-down confirmation votes or be confirmed simply by unanimous consent. If a roll call vote is 
asked for, a simple majority of Senators voting, with a minimal quorum of 5 1 being present, is 
required to approve a nomination. 

For a minority of judicial nominations, however, particularly those facing strong opposition, the 
procedural track, for moving forward without unanimous consent, customarily has involved the 
Senate voting on cloture motions to bring floor debate on them to a close. On November 21, 

2013, the Senate, by a 52-48 vote, reinterpreted its rules to lower the number of votes needed to 
close debate on most nominations from three-fifths of the Senate to a simple majority of those 
voting. Since then, the cloture motion has become the invariable procedural tool used to reach 
confirmation votes for circuit and district court nominations. 

Nominations Not Confirmed 

Judicial nominations sometimes fail to be confirmed. This occurs most often when, upon a Senate 
adjournment or recess of more than 30 days, nominations then in committee or on the Senate’s 
Executive Calendar are returned to the President. 
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Introduction 

Under the Appointments Clause of the Constitution , 1 the President and the Senate share 
responsibility for making appointments to the Supreme Court, as well as to various lower courts 
in the federal judiciary. While it is the President who nominates persons to fill federal judgeships, 
the appointment of each nominee also requires Senate confirmation . 2 

Historically, the vast majority of appointments to judgeships in federal courts other than the 
Supreme Court have typically not engendered much public disagreement between the President 
and the Senate and between the parties within the Senate . 3 Debate in the Senate over particular 
lower court nominees, or over the lower court appointment process, was uncommon, with 
controversy arising over nominees only on rare occasions. Most such nominations typically were 
both reported out of committee and confirmed by the Senate without any recorded opposition. 

In recent decades, however, appointments to two kinds of lower federal courts — the U.S. district 
courts and the U.S. circuit courts of appeals — have often been the focus of heightened Senate 
interest and debate , 4 as has the process itself for appointing judges to these courts . 5 Given 



1 Article II, Section 2, clause 2 of the Constitution — often referred to as the Appointments Clause — provides that the 
President “shall nominate, and by and with the Advice and Consent of the Senate, shall appoint ... Judges of the 
supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, 
and which shall be established by Law.... ” 

2 The Constitution also, in its Recess Appointments Clause (Article II, Section 2, clause 3) authorizes the President to 
make temporary appointments unilaterally during periods when the Senate is in recess. In recent decades, however, 
Presidents have rarely used their recess appointment authority to appoint federal judges. A CRS report notes that while 
historically it was not uncommon for Presidents to make recess appointments to the federal judiciary, in “recent years, 
recess appointments of federal judges have been unusual and controversial.” Over the past 25 years, the report adds, 
“there have been only three recess appointments to fill federal judgeships to Article III judgeships” — one such 
appointment to a circuit court judgeship by President William J. Clinton in 2000 and two to circuit court judgeships by 
President George W. Bush in 2004. CRS Report RS2 1308, Recess Appointments: Frequently Asked Questions, by 
Henry B. Hogue. 

3 In this vein, one scholar has noted that, relative to Supreme Court appointments, appointments to the lower federal 
courts “have not, for most of our history, engaged remotely similar public interest. Nor as a historical matter has the 
Senate played the same role in considering nominations to those courts.” Stephen B. Burbank, “Politics, Privilege & 
Power; The Senate’s Role in the Appointment of Federal Judges,” Judicature, vol. 86 (July/ August 2002), p. 25. 

4 In an early indication at the committee level of this heightened interest, the then-chair of the Senate Judiciary 
Committees, Senator Edward M. Kennedy, in 1979 “greatly strengthened the existing investigative procedures by 
assigning additional committee staff to conduct background checks on judicial nominations.” This was followed, in the 
mid-1980s, by the “first known instance of the minority party in the Judiciary Committee establishing its own 
investigative unit, and beginning to closely review nominations.” Mitchel A. Sollenberger, Judicial Appointments and 
Democratic Controls (Durham, NC: Carolina Academic Press, 2011), pp. 105-106. 

5 For discussion by scholars of the Senate’s increased interest in the judicial appointment process in recent decades see 
Nancy Scherer, Scoring Points; Politicians, Activists, and the Lower Federal Court Appointment Process (Stanford, 
CA: Stanford University Press, 2005), 27 1 p. (Hereafter cited as Scherer, Scoring Points.) See also Sarah A. Binder and 
Forrest Maltzman, Advice & Dissent: The Struggle to Shape the Federal Judiciary (Washington: Brookings Institution 
Press, 2009), p. 198 p. For two relatively recent forums in which numerous Senators in detailed statements expressed 
their views concerning the lower court appointment process, see U.S. Congress, Senate Committee on the Judiciary, 
Subcommittee on Administrative Oversight and the Courts, The Judicial Nomination and Confirmation Process, 
Hearings, 107 th Cong., 1 st sess., June 26 and Sept. 4, 2001, S.Hrg. 107-463 (Washington: GPO, 2002), 276 pp.; and 
U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Constitution, Civil Rights and Property Rights, 
Judicial Nominations, Filibusters, and the Constitution: When a Majority Is Denied Its Right to Consent, Hearing, 

108 th Cong., 1 st sess., May 6, 2003, S.Hrg. 108-227 (Washington: GPO, 2003), p. 393 pp. 
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congressional interest in the subject, this report is intended to provide readers with a basic 
overview of the appointment process for U.S. circuit and district court judges. Accordingly, the 
report, following a brief background section, describes, in successive parts, the three primary 
phases of the appointment process, namely 

• the selection of judicial nominees by the President, including the key role often 
played by home state Senators in recommending judicial candidates to the 
President; 

• the role of the Senate Judiciary Committee in considering and deciding whether 
to approve and report out the President’s judicial nominations to the Senate; and 

• the Senate’s floor consideration and confirmation of judicial nominations, 
through use of either its unanimous consent process or its cloture process. 

The report then discusses the final appointment steps for nominees after Senate confirmation, 
including receipt of commissions signed by the President and the taking of their oaths of office, 
as well as various possible outcomes for nominees whose nominations are not confirmed, 
including the possibility of their being re-nominated. 

The report’s exclusive focus, it should be emphasized, is the process of appointment of U.S. 
circuit and district court judges through presidential nomination and Senate confirmation. This 
has been, historically as well as in contemporary times, the process by which the vast majority of 
circuit and district court judges have been appointed. Not analyzed in this report are judicial 
appointments that occur on rare occasions when a President exercises his constitutional power to 
make “recess appointments,” a process under which an individual can temporarily take office 
without Senate confirmation. 6 



Background and Context 

The U.S. district courts are the trial courts of general federal jurisdiction, while the U.S. circuit 
courts of appeals are the intermediate appellate courts that generally consider appeals in cases 
originally decided by the district courts. With the Supreme Court deciding fewer than 100 cases 
per term, the district and circuit courts, one scholar has written, “today serve as the final arbiter of 
more than 99 percent of all federal court litigation,” with “important policy ... being made every 
day in the lower federal courts.” 7 Ruling on a wide range of issues, the lower courts, and the 



6 As noted above, in footnote 2, judicial recess appointments in recent decades have been rare and, like recess 
appointments to other positions, have been controversial when perceived as a way for Presidents to appoint officials 
who might otherwise have difficulty securing Senate confirmation. The Senate during recent Congresses periodically 
has used pro forma sessions that prevented the occurrence of recesses of more than three days during which the 
President might make recess appointments. In January 2012, the President made four non-judicial recess appointments 
during one of these brief recesses between two pro fonna sessions of the Senate, and this action was challenged in 
federal court. The Supreme Court, at the end of its 2013-2014 term, ruled, in part, that the President may not make 
recess appointments when the Senate is convening every three days for a pro fonna session. Arguably, the 
congressional scheduling practices, together with the Court’s ruling, have limited the scope of the President’s authority 
to make future recess appointments. For more on congressional efforts to block recess appointments, see CRS Report 
R42329, Recess Appointments Made by President Barack Obama, by Henry B. Hogue and Maureen O. Bearden. For 
more on the Supreme Court decision, see CRS Report RL33009, Recess Appointments: A Legal Overview, by Vivian S. 
Chu. 

7 Scherer, Scoring Points, p. 19. 
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